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Chapter 3. PSYCHOANALYST SUBP<ENAED 

Reprmtedfrom THE LANCET, October 16, 1965, pp. 785-786 

WIIEN 1 w:1s subpcrnaed to give evidence in the High Court about someone who was 
a lleged to be a former patient of mine, I was placed between two co nflicting moral 
obligations. I had to decide whether to obey the Law or to abide by the rules of 
pro fessiona l co nduct. 

1 complied with the subprena by attending Court, but I decided I cou ld not answer 
any questions about the "patient", a nd I made a ll arrangements, including having a 
barrister to plead in mitigatio n of sentence, for the possibility that I should be sent 
to priso n for contempt of court. 1n the event, a lthough my sil ence probably did 
co nstitute a contempt, the judge declared he would not se m ence me, saying it was 
obv iously a matter o f conscience. ln this he was acting within th e discretio n the Law 
a llows him. Though I had no legal privi lege, I was in e ffect g ive n the same freedom 
to remain silent usually allowed to priests fo r the secret.'! o f the confessio na l. It is 
possible that the j udge was partly moved by rhe idea that any evidence I could give 
might o nly be of margina l re levance to the case. 

The grounds for my decision were individua l, but though some o ther psychoanalysts 
might not r efuse to divulge whether they had treated a pe rson. I think it likely that 
in a ll other respects they would fee l as r did . These grounds were partly explained 
in the statement I made when called to the witness box. I sa id that it was essential to 
my work as a psyc hoanalyst and psychotherapist that people should feel free to 
discuss with me eve rything that concerns them, including matters of great intimacy 
wh ich they wo uld not be able to reveal if the re were a ny doubt about my 
trustwo rthiness. Indeed, one of these secrets could be the very fact i hat they had co me 
to me for help. For me tl1e need to retain secrecy was not just a moral im perative 
such as might exist, for example, for a general practitione r who was treating a patient 
for pneumonia. If s uch a doctor were to talk indiscreetly about his patient, he might 
not be behaving ethically, but he might still have treated the pneumonia adequately. 
But if I were to speak indiscreetly about a patient, I should not only be behaving 
uneLhically, but 1 should also be destroyi ng the very fabric o f my the rapy. For people 
to be able to speak freely, and only then could T he lp th em, J must s uppl y a setting 
within which t his could happe n, and this setting was an essentia l part of the 
treatment. 1 had a quiet comfortable co nsulting-roo m; and when people kept their 
a ppointments 1 must not fai l to be there; I must start and fin ish at the times agreed 
on. While they we re with me there must be no inte rruptio n of the treatment; I d id 
not ta lk o n t he p hone, nor did anything besides the therapeutic tas k I had 
undertaken. I had to be completely reliable in a ll my dealings with my patients, and 
this included keeping their secrets under all circumstances. Fa ilure to maintain any 
part o f this essentia l setting wou ld be malpractice of the sa me order as if the general 
practitioner had advised his pneumo nia patient to get out of bed with a temperature 
of I 05° and come to the su rge ry for treatment. My professio na l code a pplies 
whe never I receive anyone as a patient, whe ther it was someone who had attended 
regularly for years, or someone who had come o nly once, perhaps just to see what a 
psychoanalyst looks like. 

To the judge's query whether I would still object if "the patient" gave permission , I 
a nswered with an example: suppose a patient had been in treatment for some time 
and was going through a te mporary phase of admiring and de pending on me; he 
miglntherefore feel it necessar y to sacrifice himse lf and give permission, but it might 
not be proper for me to act on tltis. 

This example involves a vita l principle. Some of the U nited States have a law 
prohibiting psychiatrists from giving evidence aboul a pa tient without the patient's 
wri tten permissio n , but this ho nourable auemptto protect the pariem misses the 
essc nria l point that he may not be awa re of unconscious morives impelling him to 
g ive permissio n. It may take mo nths o r years to underst and things said or done 
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during ana lysis, and until this is achieved it would belie a ll o ur knowledge o f the 
wor kings o f the unco nscious mind if we treated any attitude arising in the analytic 
situa u o n as if it were part of ordinary social inte rchange. J f we a llow and he lp peo ple 
to :,ay things with the ultimate a im of helping them to understand the real meanings 
underlying what may well be a temporary attitude engende red by the transference, 
it would be the crassest d ishonour and dishonesty to permit unwarranted advantage 
to be ta ken of the ir willi ngness to avail themselves of the therapeutic situation. It 
would be as if a physician invited a patient to undress to be examined, and the n 
a llowed the Law to see hi m naked and to arrest him for exhibiting himself. Where 
no permission has been give n, t he ru le to maintain discretion is, o f course, similarly 
~ n v io l~ble. Patients aue nd us on the implicit understanding thata nyllting they reveal 
1s subject to a special protectio n. Unless we explicitly state that this is no t so, we are 
pa rties to a tacit agreement, and any betrayal o f it only dishono urs us. T hat the 
agreeme nt may not be explicit is no excuse. Part of our work is to put into words 
thi ngs t hat are not being said. We are the responsible parties in the relatio ns hip, so 
surely it is we who should pay, if there is any price to be paid, because something has 
not bee n said clearly. 

But sho uld there be any pr ice to pay? Was I arrogating to myse lf a n unwarrantable 
freedom from the ordinary respo nsibilities of a citizen by re fusing to g ive evide nce? 
Was it no t rather that the attitude of responsibility towards patients was a lso one of 
re:, po nsibility towards the Law? T he fact that in theory people having analysis "tell 
everything" should not give rise to the misleading idea that we ana lysts a r e 
necessarily the repositories of secrets that could help the Courts if only we would 
divulge them. The concern of psychoanalysis is with the ever-developing unra velling 
o f the unco nscious conflicts of our patients. We know that these can affect the 
patient's pe rceptions and j udgeme nts while they are ope rative, hence the advice 
sometimes give n to avoid major decision during ana lysis. We arc not seeking the 
"objective rea lity" the Courts want, and generally we are not in a position to give it 
to them. Over the years we may hear a number of different ve rsio ns of the same 
event, each completely si ncere, but varyi ng with the changing emotional focus of the 
analysand, each version being a clue to anothe r level o f unconscious conflict. To 
report on whichever is momentarily in the ascendant could mislead a Court as, for 
exam ple, a repo rt on an applicant's blood-press ure after a night of vom iti ng could 
mislead an insura nce company. I would suggest that in principle there may be less 
conflicl between our mora l obligatio ns to the Law and to the rules o f professio nal 
co nduct tha n would ap pear a t fi rst sight. If a psychoanalyst or psychothe rapist wished 
to offe r a patient's description o f an event as objective evidence, it would be necessary 
to produce every version of the event, explain ing the di ffe rences by detailing all the 
know n unde rl yi ng meanings; with the misleading probable result of the Cour t 's 
e ither accepting one version unequivocall y, or discrediting therapist o r patient as 
unreliable. j ustice, as well as our ethic, is li kely to be served best by silence. 

X 

(Anne Hayman) 
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